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In the

United States Court of Appeals

For the Ninth Circut

No. 14017

Tony Palmiero and Ruby Palmiero, husband and
wife, Appellants,

vs.

Spada Distributing Company, Inc., a Corporation,

Appellee.

On Appeal from the United States District Court

For the Eastern District of Washington,

Southern Division

BRIEF OF APPELLANT

JUDGMENT BELOW
The findings of fact, conclusions of law, and judg-

ment entered by the District Court are on pages 49,

58, and 46 of the transcript of record.

JURISDICTION

The respondent, plaintiff below, is Spada Distribut-

ing Company, Inc., an Oregon corporation. The appel-

lants are husband and wife and are residents of the

State of Washington. The matter in controversy ex-

ceeds, exclusive of interest and costs the sum of

$3,000.00. The jurisdiction of this court is based upon

diversity of citizenship (28 U.S.C.A. Section 1332,

June 25, 1948, c. 646, 62 Stat. 930), and the appellate

powers conferred by 28 U.S.C.A. Sections 1291 and

1294; June 25, 1948, c. 646, 62 Stat. 929, 930.
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Under the pleadings as amended by the pre-trial

order, respondent brought suit against appellant for

damages for the alleged breach of the agreements of

the parties pertaining to the marketing of the potatoes

to be grown in 1952, upon appellant's farm, in the min-

imum amount of $5,679.90 (R. 30). The appellant

cross complained for the purchase price of potatoes

delivered to respondent under such agreements, less

advances in the minimum amount of $3,398.90 (R.

32).

QUESTIONS PRESENTED

On March 27, 1952, the parties hereto, one a potato

farmer (appellant) and the other a potato dealer (re-

spondent), entered into a written crop growing and

marketing agreement which was recorded in the Ben-

ton County, Washington, Auditor's office (Ex. A) (R.

p. 9).

According to the terms of this written crop market-

ing agreement, the appellant agreed to sell all of the

potatoes grown by him to respondent for the market

price at the time of delivery. On May 28, 1952, the

parties entered into an oral modification of said Ex-

hibit A agreeing that the appellant would sell to re-

spondent from the field of potatoes covered by said

Exhibit A, 10 cars of Russet potatoes and 5 cars of

long white potatoes at $45.00 per ton for delivery on

or before September 10, 1952. (Ex. 2 and 2A). On

July 31, 1952, the respondent through its agent, Slo-

cum, told the appellant Tony Palmiero, that on August

4, 1952, Palmiero would have to start making deliv-

eries of potatoes to respondent on said oral modifica-

I



tion agreement pertaining to the 5 cars of long white

potatoes and the 10 cars of Russet potatoes. Appellant

did not acquiesce therein but demanded the market

price on August 4th for the potatoes delivered on that

date. The respondent applied said potatoes on said

oral modification agreement and refused to pay the

then market price which was $85.00 per ton. There-

after appellant refused to make any further deliveries

to respondent but sold the balance of the potatoes from

the fields covered by Exhibit A on the open market.

The first issue is whether or not the respondent

did not first break the agreement of the parties by

telling the appellant on July 31, 1952, that deliveries

on August 4, 1952, would have to be on the oral con-

tract at the price of $45.00 per ton U. S. No. Is. The

oral contract as evidenced by Exhibit 2 and 2A clear-

ly gave the appellant the right to defer deliveries

thereon until the 10th of September, 1952. He was

not obligated to deliver the potatoes called for by the

oral contract until that date. He clearly had the right

to deliver the potatoes under the written crop market-

ing agreement at current market prices on August 4,

1952. Conversely, the respondent did not have the

right on July 31, to insist upon the application of any

deliveries of potatoes upon the oral contract on August

4th or at any time prior to September 10, 1952, thereby

relieving appellant from the obligation to make fur-

ther deliveries after August 4th.

The second issue is whether or not the respondent

did not first break the contract by applying the pota-

toes that were delivered on August 4th to the oral



modification of the written contract, thereby relieving

appellant from the obligation of making further de-

liveries.

The third issue is whether or not the respondent did

not first break the contract by crediting the appellant

for the potatoes delivered on August 4, 1952, $45.00

per ton rather than $85.00 per ton, the then current

market price, thereby relieving the appellant from the

obligation of making further deliveries.

Should this court hold that appellant was first to

break the contract by refusing on August 5, 1952, to

deliver any further potatoes to respondent and by

thereafter selling the potatoes to others on the open

market, then the fourth issue arises as to whether or

not the liquidated damage provision contained in the

March 27, 1952 written crop growing agreement (Ex.

A) applies to the oral modification. Whenever an

agreement is modified, all of the provisions that are

not expressly eliminated are carried forward from the

first agreement into the modification. Therefore, the

damages should have been limited to 15 cents per 100

weight for all potatoes sold by appellant on the open

market after August 4, 1952, as provided in para-

graph 7 of the written crop growing agreement, rather

than the difference between the oral contract of $45.00

per ton and the market price on and after August 4,

1952, of $85.00 per ton.

The fifth issue is that the district court erred in

failing to submit interrogatories concerning issues

tendered by appellants' proposed instructions, the

court having said near the conclusion of the trial that



he would treat such instructions as requests for spe-

cial interrogatories; and in making findings of fact

unfavorable to the appellant upon the issues tendered

by such instructions.

STATEMENT OF THE CASE

The appellant is a farmer engaged principally in

row crop farming in the lower Yakima Valley. During

the crop season of 1952, the appellant planted 57 acres

of his farm to White Rose (long white) and Russet

potatoes.

The respondent is a dealer or broker in potatoes with

offices in Portland, Oregon.

Appellant is a resident of Benton Cbunty, Wash-

ington, while the respondent is a corporation organized

under the laws of the state of Oregon.

In the early part of the year, 1952, both the appel-

lant and respondent became interested in entering into

a contract with respect to the potatoes to be grown

upon appellant's farm. Appellant was interested in

securing advances for the purpose of purchasing po-

tato seed and otherwise financing the growing and

harvesting of his crop. The respondent was interested

in securing a source of merchantable potatoes for its

customers. The parties entered into a formal written

contract entitled '^Crop Growing and Marketing

Agreement." This agreement was recorded in the

county auditor's office in Benton County and is in

evidence as Exhibit A. Under the terms of this con-

tract the appellant agreed to grow potatoes on 57 acres

of his farm and agreed to sell all of those potatoes to
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the respondent. The respondent agreed to pay for said

potatoes as delivered at the market price at the time

of delivery. It was especially stipulated that in the

event the appellant breached the contract, since the

actual amount of the damages would be difficult to

ascertain, that the parties agreed upon liquidated

damages in the sum of 15 cents per hundredweight.

This provision of the contract reads as follows (R. 11)

:

"First party hereby stipulates and agrees not
to sell or otherwise dispose of any of the potato
crop to be grown upon the aforedescribed real

property to any person, firm or corporation, other
than the second party. It is hereby further mutual-
ly agreed that inasmuch as it is impossible at this

time to fix and estimate the actual damages which
may be sustained by second party in the event first

party shall fail to abide by their agreement to mar-
ket their entire 1952 potato crop through second
party, such damages are accordingly estimated
and agreed upon as fifteen cents (15c) per Cwt.,

for all marketable potatoes grown upon the afore-

said real property and disposed of by first party,

as liquidated damages, which sum shall be allowed
in any action brought by the second party to re-

cover damages for the breach of this agreement by
the first party should the second party elect to

bring such an action."

Prior to harvest time and on May 28, 1952, the ap-

pellant contacted respondent for the purpose of se-

curing additional advances and on May 28th respond-

ent paid to appellant the sum of $1500.00. At the time

of this payment the parties entered into an oral agree-

ment modifying said written crop marketing agree-

ment (Ex. A). This oral agreement was evidenced by

the testimony of Mr. Michaelis (R. 69, 70), a repre-

sentative of respondent, and by respondent's exhibits



2 and 2A, a check for said sum of $1500.00, and vouch-

er attached indicating the sale of 5 cars of long white

potatoes and 10 cars of Russet potatoes for the price

of $45.00 per ton, U. S. No. Is. These potatoes became

known as the "contract potatoes," meaning that the

prices thereof had been agreed upon. These potatoes

were covered by the written crop marketing agreement

and at the time of the oral modification were actually

growing upon the property covered by said crop mar-

keting agreement (Ex. A).

On August 1, 1952, appellant began harvesting said

potatoes and on that date delivered to respondent 1027

100-pound sacks of U. S. No. 1 long white potatoes

which respondent accepted under the written crop

marketing agreement and paid for at the then market

price of $80.00 per ton, and on that date also appellant

delivered to respondent 206 100-pound sacks of U. S.

No. 2 long white potatoes which respondent accepted

under the written crop marketing agreement, paid for

at the then market price of $50.00 per ton. (R. 25).

No potatoes were delivered on the second or third

of August, 1952. (R. 190). On August 4, 1952, the

appellant delivered to respondent 1259 100-pound

sacks of U. S. No. 1 potatoes and also on said date,

August 4th, appellant delivered to respondent 135

100-pound sacks of U. S. No. 2 potatoes and 182 100-

pound sacks of combination, 77 7© No. 2's and 23 7o

culls. The market price of No. 1 potatoes on August

4, 1952, was $85.00 per ton (R. 79, 95). The respond-

ent credited appellant for potatoes so delivered on

August 4, $2,580.95, representing $2.25 per Cwt, less
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a sorting charge of $251.80 for the 1,259 sacks, plus

$713.85 representing $777.25, less sorting charges of

$63.40, for the remaining deliveries on August 4,

1952 (R. 25, 26).

Previously, July 31, 1952, the parties met and dis-

cussed the nature of the delivery to be made on Au-

gust 4th. What was said and done by the parties at

that time and the findings of the jury therein is of

critical importance in this case. Consequently we wish

to set out the testimony and the findings of the jury

at this point. Mr. Byron Slocum, a representative of

the respondent, testified on direct examination as fol-

lows (R. 169, 183):

**Q. About when would that be?

A. I think that was on July 31st (1952).

Q. And you had that conversation with Mr.
Palmiero?

A. Yes.

Q. Tell the jury what that conversation was.

A. Again, Tony came into our office at Prosser
and wanted to begin digging his potatoes—he was
one of the last growers to dig—and this would
have been on Thursday and he would like to start.

Q. Do you know what day of July that was?

A. I think that would have been the 31st of July.

Q. Do you know what day August 1st was?

A. That is Friday.

Q. All right, sir, continue.

A. And that he had taken the water off of some
of the potatoes and that he would like to dig on

Friday, but it would be impossible to dig on Sat-

S:



urday because the water—they had been irrigated

rather recently to that and they weren't dry enough
to go in with the machinery and dig the potatoes.

And we talked about the market, and so on, and
Mr. Palmiero told me that he would like to proceed
on the first day delivery under the marketing
agreement.

Q. What did you say to that?

A. I told him that as far as I was concerned,
that would be agreeable.

Q. Did you have any further conversation with
him?

A. Yes, we talked about the delivery under the

contract.

Q. What was that conversation?

A. That we would be able to take the first day's

digging under the contract—or, rather, excuse me,
under the marketing agreement—at the current
market prices, and we agreed on the price at that

time for—I believe we did—for Friday's delivery,

as to the price of No. I's and No. 2's.

Q. What was that agreement as to price?

A. I think it was $80.00 on No. I's per ton and
$50.00 a ton for No. 2's.

Q. State the rest of the conversation if there was
any.

A. Then we went into the fact of these contracts

that were made in March, the oral agreements,
and so on, and again he said he wanted to see How-
ard Michaelis; that he had done his business with
him and wanted to see if there wasn't some way
that he could get out of the contracts or get some
relief on them, as he felt there was entirely too

much difference between the market price and the

contract price.

Q. Did you have any further conversations with
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him with regard to delivery of potatoes after Au-
gust 1st?

A. Other than it was permissible with us and
agreeable with Spada Distributing Company

—

Q. Not what was permissible, just a moment,
I don't want you to tell the jury what was permis-
sible to you; I want you to tell the jury what you
told Mr. Palmiero.

A. I told Tony that we would then go ahead on
the first day's digging, which was August 1st, at

the market price, which at that time was $80.00,
and the next week we would have to start in on
the contract deliveries, * * *"

On cross he testified (R. 178)

:

*'Q. I see. On the days just immediately preceding
August 1st, you testified that you had two conver-
sations with Mr. Palmiero?

A. That is correct.

Q. And in the first of these conversations, you
told him it was permissible with Spada to deliver

potatoes under the crop-marketing agreement on
August 1st, but that on August 4th it would have
to be under the contract or voucher of May 28th,

is that right?

A. That is correct, but it wasn't the first con-

versation we had with Mr. Palmiero, it was the

second
—

"

And again on cross respondent's agent, Slocum, said

(R. 189)

:

^'Q. Now as I understand your testimony, now,
it is that in the second conversation you had with
him, you told him that he would have to deliver

under the contract or deliver the contract cars on
Monday, August -4, right?

A. That is correctJ^

1



11

On Saturday, August 2, 1952, Mr. Slocum and ap-

pellant again talked about Monday's deliveries (Au-

gust 4, 1952). Appellant testified (R. 191)

:

"Q. And was anything further said at that time?

A. Well, on the 1^'riday, I'm not sure whether we
decided the price for Monday or not. I think we
did that Saturday.

Q. Beg pardon?

A. I said on this Friday I don't think that we
decided any more only that we wouldn't dig until

Monday.

Q. Then Saturday did you see Mr. Slocum again?

A. Yes, I came back into the warehouse Satur-
day.

Q. Tell the jury what you and Mr. Slocum had
to say that day.

A. I asked him what he could pay Monday, and
he said at least $80.00 and 80 and 50 for 2's.

Q. 50 for what?

A. For No. 2's.

Q. No. 2's. Was there anything said at that

time

—

A. I suppose I asked him who else was coming
into the warehouse and how many to bring in, and
so, and I think we decided.

Q. Was anything said about your receiving

$50.00 a ton for the ones that were delivered or to

be delivered on the 4th, or $45.00 a ton?

A. No.

Q. Did he say at that time that you would have
to deliver under an oral agreement and accept

$45.00 a ton for your White potatoes?
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A. No, he definitely said that I would get at

least $80.00 for Monday.

Q. And then what happened on Monday? Did
you harvest and deliver potatoes?

A. Well, I do my own digging and I brought in

quite an acreage, quite a tonnage of potatoes, on
Monday. And after I was through digging, I came
in and asked him what I was getting for that day.

Q. By the way, what time of the day do you
usually start digging?

Oh, anywhere from 2 o'clock, 2 a.m. to 3.

Q. And what time did you usually complete your
delivery to the warehouse?

A. Most of the time we have got all the trucks
out of the field about anywhere from 9:30, 10:00
o'clock, until 12. We very seldom dig up until noon,

very seldom, unless it is cool.

Q. And what time of day is the sorting usually

finished?

A. It depends on how busy they are. A good part
of the time they are through around noon, maybe
one or two o'clock.

Q. Who does the sorting? Do you do that on the

ranch, or is that done in the warehouse?

A. No, it is done in at the warehouse.

Q. By the crew of the buyer?

A. Yes. In this case it was Harold Copeland's
warehouse.

Q. And where is that warehouse located?

A. Prosser.

Q. Well, now, you just started to say that you
went to see what price you were getting. What
time of day was that?

A. It would be about the middle of the forenoon
just as soon as I quit digging.
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Q. Who did you talk to at that time?

A. Mr. Slocum.

Q. Tell the jury what was said then.

A. I asked him what price I was getting that
day and he said $80.00. 1 said Well, how come even
as far back as Saturday they were paying 85 and
86?' He didn't see how they could pay that much.
And I also told him that the Friday that I deliv-

ered for $80.00, there was others paying as high
—well, around 83. I didn't have too much kick
about that first day, but I sure wasn't satisfied

with the $80.00 for Monday when I knew he could
have paid 85 or 86 if others had paid it Saturday.

Q. Mr. Palmiero, did you get a packout slip from
Mr. Slocum on Monday, August 4, 1952?

A. No. I asked for it.

Q. What did he say when you asked for it?

A. Well, I pestered him on and off there most
of the day because I was wanting to see Howard.
He kept telling me that Howard was supposed to

be there that Saturday, the Saturday before he
never showed up, and he was supposed to be there
then Monday morning and he never showed up.

And I kept pestering him about the packout for
Monday morning and that I wanted a little more
money Monday afternoon.

Q. And what did he say with respect to your
request for money on Monday afternoon.

A. Well, that is the day that he told me he didn't

write out the checks and the money would have to

come from Portland.

Q. Did you ask again for the packout slips?

A. That afternoon.

Q. Were you given them?

A. No.
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A. I came in there, I would say, just before
noon August 6th and asked for them again, and
that time I think he was going to give them to me,
and Mr. Korn—Mr. Korn said absolutely not.

Q. Where was this?

A. Down to the warehouse in Prosser?

Q. Down at the warehouse in Prosser?

A. Yes.

Q. Was Mr. Korn present there at that time?

A. Yes."

And Mr. Slocum testified (R. 182) :

"Q. But in your conversation with Tony on Sat-

urday, did I understand you that you stated to him
that you thought the prevailing market price would
be a little stronger on Monday than it had been on
Friday?

A. It had that indication that it could be, yes.

Q. Did you have any further conversation with
him about delivering on the following Monday after

this conversation you have recited here and prior

to the time he delivered on Monday?

A. No."
* * *

*'Q. Now as I understand your testimony now,
it is that in the second conversation you had with
him, you told him that he would have to deliver

under the contract or deliver the contract cars on
Monday, August U, right?

A. That is correct."

Upon this point the jury found as follows in response

to special interrogatory question No. 3 (R. 45)

:

"Did plaintiff's representative Byron Slocum on
or about July 31, 1952, tell the defendant Tony
Palmiero in substance or effect that on August 4,
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1952, Palmiero would have to start making deliv-

eries of potatoes to plaintiff on the May contract
for the sale of five cars of long white potatoes and
ten cars of russet potatoes? (Answer yes or no.)

Answer: Yes."

And the trial court, in its formal findings confirmed

the fact that appellant, on August 4, 1952, was en-

titled at his own election to deliver under the written

crop marketing agreement at current market prices

for in arriving at the credits due appellant for potatoes

actually delivered, the trial court credited appellant

with $85.00 per ton, the then market price (R. 51)

:

"On August 4, 1952, defendants delivered and
sold to plaintiff from the property covered by the

said Crop Growing and Marketing Agreement, and
under the terms of said Crop Growing and Mar-
keting Agreement, 1259 100-pound sacks of U. S.

No. 1 potatoes at $85.00 per ton, or at $4.25 per
100-pound sack, for a total amount of $5,350.75,
less $251.80 for sorting resulting in a net amount
due and owing defendants from plaintiff in the

sum of $5,098.95 on account thereof."

Further, the court made the following finding, clear-

ly establishing that prior to August 5th, 1952, when

appellant began deliveries elsewhere, the respondent

had materially broken the agreements of the parties

(R. 51):

"4. When, about July 31, 1952, as the jury found
in its special verdict, the plaintiff's representa-

tives, Byron B. Slocum, told defendant, Tony Pal-

miero, that on August 4, 1952, Palmiero would
have to start making deliveries of potatoes on the

May contract, said defendant did not expressly

agree, or acquiesce, in the delivery of the potatoes

on that day, to apply on the May contract; * * *''
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Yet, the court erroneously continued (R. 51)

:

*'but on the contrary, he did not definitely de-

cline to make such deliveries, and he did not offer

to make deliveries under the May contract at some
future time, or at all. * * *"

There is no testimony in the record concerning this

last quoted portion of the findings and it is clearly

erroneous.

It was not until a late hour during the trial of the

case that the court determined that the matter would

be submitted to the jury upon the special interroga-

tories. Recognizing that the parties did not have much

time the trial court indicated that he would consider

the proposed instructions as requests for interroga-

tories. He stated, pages 246-247 of the transcript of

the record

:

"Now it seems to me, in view of the turn that

the case has taken, that it would be the easiest,

perhaps, and the best method to pursue here to

submit a special verdict to the jury in the form of

interrogatories to be answered by them.''

"I might say that in view of the fact that the

Court has had such a hard time making up its mind
whether a special verdict or general verdict should

be given, that I will not raise any objection to the

form of your proposed instructions and will con-

sider them as being worded to fit with the special

verdict, and it won't be necessary for you to re-

word any of these. If there is anything in here that

should apply, should be given under a special ver-

dict, I will give it, even if it is necessary to rephrase
it, and you will not be precluded from making any
objection to any failure to submit any issue of law
that is contained in your instructions because of

the form of them, being put in the form of a gen-
eral verdict. I think that it is only fair in view of
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the fact that I have changed my mind at this late

date."

Appellant had submitted proposed instruction No.

7 which read as follows: (R. 37)

:

"Instruction No. 7. You shall find that the plain-

tiff, Spada Distributing Co., Inc., breached the
agreement, or modification, thereof, if any, in-

volved here if you find, by a fair preponderance of

the evidence any of the following situations

:

"1. If defendant delivered potatoes to plaintiff

on August 4, 1952, under the marketing agree-
ment, and if the plaintiff applied same to the oral

agreement, if any, without the consent of defend-
ants, then the plaintiff breached the agreement or
modification thereof.

"2. If plaintiff at any time withheld the pur-
chase price of potatoes delivered for the purpose of

enforcing the agreement as written or as orally

modified (if you find it was so modified) then the
plaintiff broke the agreement.

"3. If plaintiff either refused to give the de-

fendants Mr. and Mrs. Palmiero pack-out slips or
refused to make payment when requested on Au-
gust 4, 1952, or failed to give credit to defendants
or failed to pay defendants the then prevailing
market price of $85.00 per ton, or in either of the

aforesaid events, then the plaintiff breached the

crop marketing agreement as written or as orally

modified (if you find it was so modified)."

Although time was limited as was indicated by the

court, the appellants did submit a few proposed in-

terrogatories.

We call the court's attention to the following (R.

42):

"Defendants' Proposed Interrogatories.
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"Interrogatory No. 1. Did defendant Tony Pal-

miero agree that potatoes delivered on August 4,

1952, could be applied to the oral agreement, if

any?

"Interrogatory No. 2. Did defendant Tony Pal-

miero authorize plaintiff Spada Distributing Co.,

Inc., to apply the Long Whites delivered on August
4, 1952, upon either an oral contract or contract
by estoppel for five cars of Whites and ten cars of

Russets?"

It is thus clear that the appellant properly submit-

ted the issue whether or not Mr. Palmiero acquiesced

in authorizing or agreeing that the potatoes delivered

on August 4th could be applied upon the oral modified

agreement. This issue however, was not submitted to

the jury but first only the issue as to the existence of

the oral modification agreement and secondly whether

or not the respondent told appellant on July 31, 1952,

that after August 1 deliveries would have to be on the

oral contracts. Not having submitted the issue so ten-

dered to the jury, the court should have made the find-

ing favorable to appellant, yet the court made the find-

ing as indicated above, that the appellant did not refuse

on July 31, 1952, to make deliveries on August 4, 1952,

upon the oral contract, and did not offer to make de-

liveries on the oral contract thereafter.

As a matter of fact when a matter is submitted to

the jury upon special interrogatories and the court

fails to given an interrogatory proposed by one of the

parties then the finding of the court must be in favor

of the parties so proposing such interrogatory, other-

wise a litigant, without his consent, is deprived of his

right that issues of fact be tried to the jury (53 Am.
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Jur. 745). This the trial court clearly did not do. It

clearly should have found that the appellant did not

authorize and did not agree that his deliveries on Au-

gust 4th were to be upon the oral contract, but on the

contrary, intended to and did deliver them on August

4, 1952, on the written crop marketing agreement at

prevailing market prices, as that is the testimony of

both parties as set forth above.

Upon respondent's refusal to accept delivery on the

written crop marketing agreement and refusal to

credit appellant with the then prevailing market price,

and after respondent had thus applied the potatoes

delivered upon the oral contract on August 4, 1952,

notwithstanding the provision of the oral contract,

that appellant had until September 10, 1952, to deliver

under the oral contract, on August 5, 1952, appellant

advised Mr. Michaelis, a representative of respondent

that he would make no further deliveries; and appel-

lant, on and after August 5, 1952, sold the potatoes

covered by the written crop marketing agreement to

other buyers. The jury found by its special verdict

that the oral agreement existed and that on July 31,

1952, respondent told appellant that he would have to

make deliveries under the oral contract commencing

August 4, 1952. Notwithstanding that finding, the

trial court entered judgment in favor of respondent

and against appellant.

SPECIFICATIONS OF ERRORS RELIED UPON

IN THIS APPEAL

1.

The district court erred in not submitting appel-
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lant's proposed interrogatories No. 1 and 2, which read

as follows

:

"Interrogatory No. 1. Did Tony Palmiero agree
that potatoes delivered on August 4, 1952, could
be applied to the oral agreement, if any."

"Interrogatory No. 2. Did defendant Tony Pal-

miero authorize plaintiff Spada Distributing Com-
pany, Inc., to apply the Long Whites delivered on
August 4, 1952, upon either an oral contract or
contract by estoppel for five cars of Whites and
ten cars of Russets?"

Said error resulted in the Court's not submitting to

the jury as the trier of the fact the question as to the

intention of the seller as to the delivery of potatoes on

August 4, 1952. In the exceptions, appellant stated (R.

329,330):

"* * * on the ground * * * that the issue there is

whether or not Mr. Tony Palmiero consented or

authorized, or intended to make delivery of pota-

toes on August 4th under the written contract or

under the oral contract * * *."

2.

The district court erred in not submitting special

interrogatories upon the basis of appellants' proposed

Instruction No. 7, which reads as follows:

"You shall find that the plaintiff, Spada Dis-

tributing Co., Inc., breached the agreement, or mod-
ification thereof, if any, involved here if you find,

by a fair preponderance of the evidence any one
of the following situations:

"1. If defendant delivered potatoes to plaintiff

on August 4, 1952, under the marketing agreement,
and if the plaintiff applied same to the oral agree-

ment, if any, without the consent of defendants,
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then plaintiff breached the agreement or modifi-
cation thereof."

**2. If plaintiff at any time withheld the pur-
chase price of potatoes delivered for the purpose of

enforcing the agreement as written or as orally

modified (if you find it was so modified) then
plaintiff broke the agreement.

"3. If plaintiff either refused to give the de-

fendants Mr. and Mrs. Palmiero, pack out slips

or refused to make payment when requested on
August 4, 1952, or failed to give credit to defend-
ants or failed to pay defendants the then prevail-

ing market price of $85.00 per ton, or in either of

the aforesaid events, then the plaintiff breached
the crop marketing agreement as written or as

orally modified (if you find it was so modified)."

The Court stated, (R. 246)

:

"I might say that in view of the fact that the

Court has had such a hard time making up its mind
whether a special verdict or general verdict should
be given, that I will not raise any objection to the

form of your proposed instructions and will con-

sider them as being worded to fit with the special

verdict, and it won't be necessary for you to re-

word any of these."

In appellant's exceptions we stated (R. 329)

:

"The defendants except to the Court's failure to

give Defendants' Proposed Interrogatory No. 1,

which reads as follows

:

" *Did Tony Palmiero agree that the potatoes

delivered on August 4, 1952, could be applied on the

oral agreement, if any?'

"It is our position that time is the material issue

with respect to the legal problem that exists, if the

jury finds that there was an oral agreement or an
estoppel.
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"I think the rest of the matters are matters
which your Honor will consider as a matter of law
which are contained in our other instructions."

3.

The District Court erred in making the finding of

fact No. 4, which reads as follows:

*'4. When, about July 31, 1952, as the jury found
in its special verdict, the plaintiff's representative,

Byron Slocum, told defendant, Tony Palmiero, that
on August 4, 1952, Palmiero would have to start

making deliveries of potatoes on the May contract,

said defendant did not expressly agree, or ac-

quiesce, in the delivery of the potatoes on that day,
to apply on the May contract ; but on the contrary,

he did not definitely decline to make such deliver-

ies, and he did not offer to make deliveries under
the May contract at some future time, or at all.

At that time, Tony Palmiero said to Byron Slo-

cum, in substance and effect, that he, Palmiero,
wished to "get out of" the May contract, and that
he wished to discuss the matter further with plain-

tiff's field representative, Mr. Howard Michaelis."

Said error consisted of the Court's failure to inter-

pret the statements of respondent's representative on

July 31, 1952, as an anticipatory breach of the agree-

ments, releasing appellant from the obligations to

make any further deliveries.

4.

The District Court erred in making finding of fact

No. 9 with respect to that portion thereof stating as

follows (R. 56)

:

'The evidence clearly establishes that the par-
ties by their conduct and their actions considered
that the 15 cents per Cwt., liquidated damage pro-

vision contained in the Crop Growing and Market-
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ing Agreement of March 27, 1952, was appropri-
ate and germane to the Crop Growing and Mar-
keting Agreement of March 27, 1952, by reason
of the over-all provisions therein, and particularly
by reason of the fact that the price of the potatoes
to be sold thereunder was to be determined by 'the

then prevailing market price' upon delivery and
likewise, the evidence clearly establishes that the
parties by their conduct and their actions clearly

understood that the liquidated damage provision
contained in the March 27, 1952, Crop Growing
and Marketing Agreement was inappropriate and
inapplicable to the modifying contract of May 28,

1952, under which the 15 cars of potatoes sold

thereby were to be paid for at a fixed price by
reason of the fact that said 15 cars of potatoes were
sold and purchased at a fixed price set forth in the
modifying contract of May 28, 1952."

Said error consisted in the court's failure to apply

the liquidated damage provisions to the oral modifica-

tion.

5.

The District Court erred in making finding of fact

No. 10, which reads as follows:

"Except as herein found, all of the claims and
contentions of defendants are unsupported by the

evidence."

Said error consisted in the court's failure to apply

the liquidated damage provision to the oral modified

agreement, and in the court's failure to find that the

respondent first materially breached the contract, ex-

cusing the appellant from further performance.

6.

The District Court erred in making finding of fact

No. 11, which reads as follows:
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"There is due and owing plaintiff from defend-
ants the sum of $5,792.40 on account of advances
made by plaintiff to defendants under the Crop
Growing and Marketing Agreement of March 27,

1952, and no part of said amount has been repaid
to plaintiff. There is due and owing plaintiff from
defendants the sum of $1500.00 on account of an
advance made by the plaintiff to defendants on
the May 28, 1952, modifying contract, no part of

which has been repaid to plaintiff by defendants.

"Plaintiff is entitled to damages from defend-
ants at the rate of 15 cents per 100-pound sack of

potatoes on 10,649 100-pound sacks of potatoes sold

by defendants to Patrick Clarke and Davis-Baxter
Produce Co., Inc., as aforesaid, less 15 carloads or
5400 sacks covered by the May contract or a net
of 5249 sacks, said damages being in the sum of

$787.35.

"Plaintiff is entitled to damages against defend-
ants on account of defendant's breach of the modi-
fying contract of May 28, 1952, as follows, to-wit:

"(a) On the five cars of U. S. No. 1 Long White
potatoes involving 1800 100-pound sacks of said

potatoes, in an amount equal to the difference be-

tween the market price of said potatoes of $85.00
per ton, or $4.25 per 100-pound sack, and the con-

tract price of said potatoes at the rate of $45.00
per ton, or $2.25 per 100-pound sack, the amount
of said damages being the sum of $3600.00.

"(b) On the ten cars of U. S. No. 1 Russet po-

tatoes involving 3600 100-pound sacks of said po-

tatoes, in an amount equal to the difference be-

tween the market price of said potatoes of $85.00
per ton, or $4.25 per 100-pound sack and the con-

tract price of said potatoes at the rate of $50.00
per ton, or $2.50 per 100-pound sack, the amount
of said damages being the sum of $6300.00. De-
fendants are entitled to a credit in this cause in

the sum of $10,189.20."
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Said error consisted of the court's failure to limit

the damages in accordance with the liquidated damage

provision, and the Court's failure to relieve the ap-

pellant from damages since the appellant contends the

respondent first materially breached the contract of

the parties, thereby relieving appellant from further

performance.

7.

The District Court erred in making its conclusions

of law No. 1, in that the respondent in no way breached

its agreement with appellants and in making conclu-

sions of law No. 1 and No. 2 that respondent had not

performed and was ready, willing and able to perform

all of its obligations under the agreements between

the parties and that appellant refused to perform the

agreements, which said conclusions read as follows:

"1. Plaintiff in no way breached its agreements
with defendants, and there was no breach of con-

tract on the part of plaintiff.

*'2. Plaintiff had performed and was ready,
willing and able to perform all of its obligations

under its agreements herein involved with defend-
ants, and plaintiff demanded of defendants that
they comply with and perform under said agree-
ments, which defendants refused to do."

Said error consists of the court's failure to find that

the respondent first materially breached the agree-

ments between the parties, thereby relieving appellant

from further performance.

8.

The District Court erred in making conclusion of

Law No. 3, which reads as follows:
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"3. By their anticipatory repudiation on August
5, 1952, of their May 28, 1952, contract defendants
breached said modifying contract and the whole of

the agreements between plaintiff and defendants,
and further, defendants continued to breach the
whole of the agreements between plaintiff and de-

fendants by their selling potatoes to Patrick Clarke
and to Davis-Baxter Produce Co., Inc., as herein
set forth in the Findings of Fact."

The Court erred in failing to hold that on August 5,

1952, appellant was entitled to sell his potatoes else-

where and repudiate his contract by reason of respond-

ent's prior material breaches of the agreement between

the parties.

9.

The District Court erred in entering judgment in

favor of respondent against appellants, and in not

entering judgment in favor of appellant against re-

spondent.

Said error consists of the court's failure to find that

the respondent first materially breached the contract

of the parties, excusing the appellant from further per-

formance, or in the alternative, the court's failure to

apply the liquidated damage provision in the oral mod-

ification agreement. In either of which events the

credits due appellant for potatoes actually delivered

exceeded credits due respondent for advances made,

and judgment, therefore, should have been entered in

favor of the appellant in the amount specified in Ap-

pendix "A".
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SUMMARY OF ARGUMENT

The evidence here is clear that respondent demand-

ed on July 31, 1952, that deliveries of potatoes on and

after August 4, 1952, be made upon the oral agree-

ment. The jury so found and the district court incor-

porated that fact in its findings. This constituted an

anticipatory breach of the agreement between the

parties, releasing appellant from any further obliga-

tion thereunder, for he had until September 10, 1952,

to make deliveries under the oral agreement. The

respondent clearly refused to perform its obligation

to accept under the written contract and pay the pre-

vailing market prices. Appellant, on August 4, 1952,

delivered potatoes to the respondent under the written

crop marketing agreement demanding the market

price, all of which he was entitled to under the agree-

ments of the parties. Although appellant had until

September 10, 1952, to make deliveries under the oral

agreement and although he had specified that the de-

livery on August 4, 1952, was to be under the written

crop marketing agreement at the then prevailing mar-

ket prices, the respondent again materially breached

the agreement of the parties by applying said deliv-

eries upon the oral contract and further broke the

agreements by not crediting appellant with the pre-

vailing market price, but paying him the $45.00 per

ton specified by the oral agreement.

The trial court, not having submitted to the jury

the instructions and interrogatories submitted by the

appellant, was bound to make findings favorable to

the appellant, upon the issue tendered therein, partic-
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ularly with respect to the intention of appellant as to

the deliveries of potatoes on August 4, 1952.

In any event, the damages should have been limited

to 15 cents per Cwt., as nothing was ever said by the

parties at the time of entering into the oral agreement

that the liquidated damages provision of the written

agreement would not remain in full force and effect.

ARGUMENT

I.

LIQUIDATED DAMAGES

We wish to discuss first the problem pertaining to

the liquidated damage provision in Exhibit A, the writ-

ten crop marketing agreement. We will discuss here

specifications of error Nos. 4, 5, 6, and 9.

The Supreme Court of the State of Washington has

generally enforced liquidated damage provisions ac-

cording to their terms unless such provisions are so

excessive as to amount to a penalty. Clearly this is not

a penalty case here for the actual damages are much

larger than the liquidated damages. Thus in Foster

vs. Montgomery Ward & Co., 24 Wn. (2d) 248, 163

P. (2d) 838, it is said (p. 254)

:

*'The general rules governing the question are

well stated in 25 C.J.S. 654, Damages, Section

101c:

"The distinction between a penalty and a pro-

vision for liquidated damages is that a penalty is

in effect a security for performance, while a pro-

vision for liquidated damages is for a sum to be

paid in lieu of performance. As appears infra Sec-

tion 116a, a provision in a contract as to the sum
to be paid in the event of a breach will, if it is a
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provision for liquidated damages, be enforced ac-

cording to its terms; but, generally, a contract
cannot embrace a penalty so as to make perform-
ance more certain, and if a provision as to the
amount payable on breach of the contract is for a
penalty the recovery will be limited, as appears,
infra Section 116b, to the actual damages sus-

tained. The importance of this distinction is thus
obvious and the principal difficulties and conflicts

in the cases occur in connection with the determina-
tion of the character of the particular agreement
involved."

"Section 116b, mentioned above, relates to the
amount of recovery in cases where the provision
provides for the penalty. The rule as to what con-

stitutes liquidated damages where a contract des-

ignates a sum to be paid for non-performance, is

laid down in Madler vs. Silverstone, 55 Wash. 159,
104 Pac. 165, 34 L.R.A. (N.S.) 1, in the following
language

:

" 'Generally speaking, it may be said, that when
the damages arising from the breach of the con-

tract which the obligation is given to secure, are
uncertain in their nature and not readily suscept-

ible of proof by the ordinary rules of evidence, and
are not so disproportionate to the probable dam-
ages suffered as to appear mnconscionable, and it

is reasonably clear from the whole agreement that

it is the intention of the parties to provide for liq-

uidated damages and not a penalty, such a stipu-

lation will be held to be one for liquidated dam-
ages.'^

Again in Mead vs. Anton, 33 Wn. (2d) 741, 207 P.

(2d) 227, it is said (p. 759):

"In the case of Canady vs. Knox, 43 Wash. 567,

86 Pac. 930, this court reversed a judgment en-

tered in favor of defendants, upon sustaining an
objection to the introduction of plaintiff's testi-

mony, in an action upon a contract, the complaint
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alleging the sale of a butchering business for forty
three hundred dollars, the purchaser paying thirty

five hundred dollars and giving a note for the bal-

ance. The vendor agreed not to enter the butcher-
ing business within a described adjoining territory

for the period of three years, under penalty of a
^forfeit' to the purchaser in the sum of two thou-
sand dollars. This court, considering the allega-

tions of the complaint and certain admissions in the
defendants' answer, reversed the judgment ap-
pealed from and remanded the cause for further
proceedings. The court noted that the defendants
contended that the contract should not be enforced
because the sum mentioned appeared to be a pen-
alty and 'grossly disproportionate to the actual
damages.' It was held, as a matter of law, that the

sum of two thousand dollars, or almost one half of

the purchase price, was not unconscionable, and
that the contract, upon its face, appeared to be for
liquidated damages." M

In the case of Mon Wai vs. Parks, 143 Wash. Dec.

518 at page 522 it is said: M
*'Even though no money has been deposited, if

the parties to a contract stipulate that, in the event
of a breach, one of the parties shall pay to the

other a specific sum as stipulated damages, such
an agreement is valid, the theory being that the

parties have agreed, or have stipulated, as to the

amount of damage. Herberger vs. Orr Co., 62
Wash. 526, 114 Pac. 178. In each instance the

intention of the parties is controlling. 52 C.J.S.

213, Landlord and Tenant, Section 472b.

^'2. Bouvier's Law Dictionary, 2023 (Rawle's
Third Revision) defines liquidated damages:

" 'Damages the amount of which has been deter-

mined by anticipatory agreement between the

parties.

" 'Damages for a specific sum stipulated or

agreed upon as part of a contract as the amount
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to be paid to a party who alleges and proves a
breach of it.'

^'It will thus be seen that, where liquidated dam-
ages are provided for, a particular amount has
been agreed upon between the parties to be paid
in case of a breach. Ordinarily in lease agreements
the lessee has paid a certain sum to the lessor, and
that particular sum is earmarked as the amount to

be retained in the event of a default by the lessee.

However, in executory contracts for the sale of

real property, it is often provided that in case of

default, the seller may forfeit the contract and
retain, as liquidated damages, all sums thereto-

fore paid by the purchaser.

^'Counsel have not furnished us, nor has our
search revealed, a case such as this, wherein the
lease agreement provided, 'and all moneys paid by
Lessees to Lessors shall be forfeited as liquidated

damages to Lessors.' Appellant insists that the
above clause must have referred to the $5,000.00
paid at the time of the execution of the lease. We
are satisfied that the $5,000.00 was the lessees'

contribution to the cost of the construction of the
parking lot, the cost of which was to be shared
jointly by the parties.

"Although, as stated above, we have found no
case holding that 'all moneys paid by Lessees shall

be forfeited as liquidated damages,' we see no rea-

son why the parties may not so contract if they
desire to do so. When the parties to this lease

agreement contracted, the lessees contributed
$5,000.00 as their share of the cost of the construc-

tion of the parking lot. At the expiration of the

term, which was to run ten years, the improvements
would belong to the lessor. No testimony was given
as to the intention of the parties and that intention

must be gained from the language which they
themselves used.

''It could very well be that the parties, realizing

that the lessees were contributing $5,000.00 to-
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ward the construction of a service station which
they were to occupy for ten years and which would
then belong to the lessor, considered the fact that
at some time during the term of the lease (here it

was two and one-half years), lessees might de-

fault, thus giving the lessor the right to terminate
the lease. It would be a fair interpretation of the

agreement that the parties stipulated that, in such
an event, considering the fact that the time of the

full ownership of the property in the lessor would
thus be accelerated, the only damages to which the

lessor would be entitled because of the default of

the lessees, would be the moneys which they had
already paid to him.

"Counsel for respondents stated, in oral agree-

ment at the departmental hearing, that the liqui-

dated damage provision was merely 'thrown in' in

order to be overly cautious. At the En Banc hearing
he stated that the including of that provision was
inadvertent and was therefore superfluous. Never-
theless, it is there, and respondents are bound by
it. It should be noted that the provisions in the

lease concerning forfeiture and liquidated damages
are both included in one paragraph, consisting of

one sentence. There is no question but that the

lease was drawn by respondents' counsel. Where a

lease is capable of more than one construction, the

courts will adopt that construction most favorable

to the lessee. Anderson vs. Ferguson, 17 Wn. (2d)

262, 135 p. (2d) 302, and cases cited. See also

Dorsey vs. Strand, 21 Wn. (2d) 217, 150 p. (2d)
702.

"We are of the opinion that the parties, by
agreement, limited respondents' damages, in case

of their termination of the lease and recovery of

possession because of the failure of the lessees to

pay the rentals when due, to the moneys thereto-

fore paid by lessees to respondents."

It is clear from the foregoing that liquidated damage

clauses are enforced according to their terms. This is
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particularly appropriate in the case at bar where the

contract was drawn by the party against whom the

liquidated damage clause is asserted.

The respondent here wrote both contracts and the

same must be construed against it.

In Willett vs. Davis, 30 Wn. (2d), 622, 193 p. (2d)

321, the Supreme Court stated at page 636:

"The agreement does not seem to us ambiguous
on this point ; but, if it is, the construction we have
placed upon it is a reasonable one, and, since the
contractors prepared the contract, any doubt should
be resolved in favor of the owners. State Bank of

Wilbur vs. Phillips, 11 Wn. (2d) 483, 119 P. (2d)
664; Dorsey vs. Strand, 21 Wn. (2d) 217, 150 P.

(2d) 702."

In McBride vs. Maryland Casualty Co., 128 N.J.L.

64, 23A. (2d) 596, 138 A.L.R. 932, the Court stated

(p. 935of A.L.R.):

"It is not the province of this court to alter a
contract by construction or to make a new contract
for the parties; its duty is confined to the inter-

pretation of the one which they have made for
themselves, without regard to its wisdom or folly,

as the court cannot supply material stipulations

or read into the contract words which it does not
contain. 13 C.J. page 525; 17 C.J.S., Contracts Sec.

296.

In Hospital vs. United States Fidelity and Guaranty

Co., 177 Md. 615, llA. (2d) 457, 128 A.L.R., 931, at

page 937 (of A.L.R.) the Court stated:

"But with that contention, we do not agree, re-

gardless of the merit and justice of the claims of

the above character. The unbending rule applica-

ble to the construction of contracts is that when-



34

ever the parties to the same define the limits of

their rights and obligations, the compact controls,

and no discretion is lodged in the court to weigh
and apply equities in conflict with that compact."

In Finch vs. King Solomon Lodge No. 60, 40 Wash.

2d, 440-443, 243 P. (2d) 645, the Court said:

"To conclude that this case is governed by that

rule would result in the assumption by the courts

of the power to make contracts, in addition to their

duty to enforce them. The latter is our only proper
province, and we cannot undertake the former.
See Keys vs. Klitten, 21 Wn. (2d), 504, 520; 151
P. (2d) 989 (144) cited in KVI, Inc. vs. Koern-
becher, 24 Wn. (2d), 1943, 965, 167 P. (2d) 1002
(1946) and St. Paul & Tacoma Lbr. Co. vs. Fox,

26 Wn. (2d) 109, 131, P. (2d), 194, (1946), and
cases cited."

In Jackson vs. Domschot, 40 Wash. (2d) 30, 239 P.

(2d) 1058, the Court stated:

"We have consistently held that we cannot upon
general considerations of abstract justice make a

contract for the parties that they did not make
themselves. Merlin vs. Rodine, 32 Wn. (2d) 757,

203 P."

The liquidated damages provision in the contract

in the instant case provides as follows

:

"First party hereby stipulates and agrees not

to sell or otherwise dispose of any of the potato

crop to he grown upon the aforedescribed real prop-

erty to any person, firm or corporation other than
the second party. It is hereby further mutually
agreed that inasmuch as it is impossible at this

time to fix and estimate the actual damages which
may be sustained by second party in the event first

party shall fail to abide by their agreement to

market their entire 1952 potato crop through sec-
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ond party, such damages are accordingly estimated
and agreed upon as fifteen (15c) per cwt. for all

marketable potatoes grown upon the aforesaid real

property and disposed of by first party, as liqui-

dated damages, which sum shall be allowed in any
action brought by the second party to recover dam-
ages for the breach of this agreement by the first

party should the second party elect to bring such
an action."

It is significant that this clause states ^^any of the

potato crop to be grown upon the aforedescribed real

'property,''^ and it also provides ^Ho market their entire

1952 potato crop through second party^ ''Such dam-

ages are accordingly estimated and agreed upon at fif-

teen cents per cwt. for all marketable potatoes grown

upon aforesaid real property and disposed of by first

party, as liquidated damages.'^

There are no limitations of any nature in these

words, the provision is explicit and for the Court to say

that the special car contract is not covered by the liq-

uidated damage provision means that the Court, con-

trary to the clear wording of the contract, has deleted

that portion referring to liquidated damages simply

because as the trial court stated, it is "unreasonable

and inappropriate." Futhermore, there is simply no

evidence whatever to support the finding (R. 56) that

the parties understood the liquidated damage provision

did not apply, as the court inferentially implies when

using the words, "unreasonable and inappropriate."

The District Court correctly held and found that

the oral agreement of May 28, 1952, was simply a

modification of Exhibit A, the written crop marketing

agreement. He found as follows (R. 55)

:
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"9. The contract between the parties of May 28,

1952, covered a portion of the subject matter of

the crop growing and marketing agreement of

March 27, 1952. The contract of May 28, 1952, was
not a separate and independent contract, but was
a modification of the Crop Growing and Marketing
Agreement of March 27, 1952. * * *"

In view of the foregoing, namely that the oral agree-

ment of May 28th, constituted a modifying agree-

ment, it is clear that the liquidated damage provision

is applicable to the 15 cars of contract potatoes as well

as the balance of the crop because it is the law that a

subsequent agreement modifying a former agreement

modifies only the terms expressly modified, and all of

the remaining terms of the first agreement remain in

full force and effect. See Simmons vs. Price, 238 Ky.

332, 38 S. W. (2d) 6; Gray vs. Sheppard, 359 Mo. 505,

222 S.W. (2d) ; Witkofski vs. Daniels, 329 Pa. 452,

198 A. 19, where the court said, p. 21:

" 'When A and B enter into a contract and B
later asks for a modification of an item in that

contract and A consents to it, the modified contract
is precisely the same as the old contract in every
respect, excepting the item modified. In Couch's
Encyclopedia of Insurance Law, Vol. 6, Section

1384, page 4974, appears the following: The re-

formed contract contemplates that the other terms
and conditions shall continue and apply to the re-

formed policy, and that it shall differ only as to

the matters upon which the parties have agreed.'."

See also Wager vs. Odden, 148 Wash. 188, 268 Pac.

151, where the court said, page 191:

*'It will thus be seen that the issue which the

trial court was called upon to decide was this:

Where the written agreement was completely in il
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force between the parties, was the modification
with reference to the sale and disposition of logs

arising by reason of operations under the written
contract such a modification thereof or departure
therefrom as to nullify the contract of arbitra-

tion?"

"In support of his contention that the arbitration
provision was thereby set at naught, appellant has
laid stress upon some of our former decisions,

notably. Van Home vs. Watrous, 10 Wash. 525;
39 Pac. 136; Sweatt vs. Bonne, 60 Wash. 18, 110
Pac. 617; Russell & Gallagher vs. Yesler Estate,

89 Wash. 260, 154 Pac. 188.

* * *

"These cases are not helpful in determining the
present controversy. The first case alone presents
events subsequent to the original contract and there
the changes were very marked and substantial. In
the present case, the written contract is the real

thing in controversy.

"The parties made no new contract at all. They
merely modified the old in certain particulars. Ap-
pellant recognized that his rights were governed,
in the main, by the written contract, and not only
set it out in his complaint, but notified the court
that 'the whole written agreement is in force

—

the whole written agreement is in force; and that

he was bound by all its terms except as to 'manner
of payment'."

"* * * The modification still left the same par-

ties, the same objects, the same contract with the

change only as to payments."

See also Western Dredging Co. vs. Alderwood

Farms, 163 Wash. 615, 1 P. (2d) 892.

In Simmons vs. Price, supra 238 Ky. 332, 38 S.W.

(2d) 6, the court said (p. 7)

:

"It is entirely proper for the parties to a writ-



ten contract to waive or modify any term or condi-

tion of the writing, and especially to postpone the

time fixed for performance. It may be done by
subsequent contract or conduct. The agreement of

alteration may be oral, if that form of contract is

not forbidden by the statute of frauds, 6 R.C.L.
914. A verbal contract changing a term of a writ-

ten contract preserves all the provisions of the

written contract, except in the particulars and to

the extent it is modified by the later contract. Such
a contract of renewal or extension is not invalid

for want of consideration."

See also 17 C.J.S. 869, where the rule contended '

for here is summarized as follows (p. 870)

:

I

*'The general rules of construction, stated supra
Sections 294-372, apply to a modified contract, and
supplemental contracts will be construed in con-

nection with the prior contracts between the par-

ties, and a modification will be treated as if it were
part of the original agreement.'^

In view of the foregoing authorities, we respectfully

submit that the liquidated damage provision is applic-

able to the agreement of May 28, as well as the written i

crop marketing agreement (Ex. A).

Assuming that this court finds that appellant first 1;

breached the agreements of the parties, he is, then,

in accordance with the foregoing, liable for the pota-

toes harvested upon the property in question and not

delivered to respondent, only at the rate of 15 cents

per 100 pounds.

The record shows (R. 55) that appellant after Au-

gust 4, 1952, when respondent applied the potatoes to

the oral agreement rather than to the written contract,

as directed, the appellant sold elsewhere a total of
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10,649 100-pound sacks of potatoes. Respondent's dam-

ages, therefore, could not exceed, under the liquidated

damage provision, the sum of $1,597.35.

II.

RESPONDENTS' PRIOR BREACHES EXCUSED

APPELLANTS' NONDELIVERY OF POTATOES

AFTER AUGUST 4, 1952.

Respondent breached the contract between the par-

ties, thereby excusing performance by the appellant.

Under this heading we will treat specification of er-

rors Nos. 1, 2, 3, 5, 6, 7, 8, and 9.

After August 4, 1952, appellant made no further

deliveries to respondent, but sold his potatoes else-

where. His refusal to deliver further to respondent

was justified, as respondent had materially breached

the contract by, on July 31, 1952, insisting that de-

liveries on August 4, 1952 would have to be on the

"oral contract," although appellant had until Septem-

ber 10, 1952, to deliver under that agreement, and by

applying the potatoes delivered on August 4, 1952,

to the oral agreement contrary to appellants' direction,

and by crediting for the same at the contract price of

$45.00 per ton, and refusing to credit respondent for

the same at $85.00 per ton, the then market price on

August 4, 1952, in accordance with the written agree-

ment. Appellant made repeated demands for the $85.00

per ton on August 4, 1952, and was refused (R. 193-

194). It was not until the next day, August 5, 1952,

that appellant began delivery elsewhere (R. 23).

In this case, under the terms of the oral modifica-
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tion agreement, which as we have seen above, must be

construed together with the written agreement (Ex.

A) appellant was required to deliver 15 cars of pota-

toes ''before September 10, 1952." This provision clear-

ly gave appellant, the seller, the choice of delivering

these 15 cars of potatoes at any time up to September

10, 1952, at his choosing.

The courts have even held that where no time of

delivery is specified, deliveries may be made at any

time at the sellers' convenience.

See Branker vs. Bowman, 156 P. (2d) 898, 62 Ariz.

214; Rosenau vs. Lansing, 232 P. 648, 113 Or. 638;

Bahnsen vs. Leaf, 197 N.Y.S. 160, 203 App. Div. 618.

Thus in the first case cited it is said

:

I
*'We believe that the contract in stating the

cattle to be received anywhere from Nov. 1 to Nov.
15 recognized this performance uncertainty inher-

ent in the seller's business. We conclude that the

seller could have complied with the terms of the

contract by delivery at any time between Novem-
ber 1st to November 15th, and that the buyer con-

tracted to receive the cattle any time they were
delivered between the dates fixed. In all events, the

appellant did select a date for the delivery of the

cattle; to-wit, November 10th. Appellee, at the

special instance and request of the appellant, or-

dered the cars and made the shipping arrange-
ments, delivered the cattle, and loaded them on the

cars. Upon this event, time became of the essence

of the contract. Appellant then and there breached
the contract by his failure to appear, receive the

\

cattle and pay for the same."

Where the contract between a buyer and seller pro- -

vides for delivery on or before a certain date the seller
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has the option of delivering at any time on or before

such date.

See Henry vs. Lane, 128 F. 243 ; Kauscher vs. Na-

tional Builders, 92 N.E. (2d), 702; 87 Ohio App. 403;

Pinkham vs. Haynes, 68 A. 642, 103 Me. 112; Willis-

ton on Sales, Sec. 452 ; 77 C.J.S. 865.

A parallel rule is the rule under the Negotiable In-

struments Law that the maker of a note payable on

or before a certain date may make the payment at any

time at his option on or before the given date. Per-

formance is not due until the last date specified.

Consequently respondent here had no right to direct

appellant to make deliveries under the oral modifica-

tion agreement on August 4th, 1952, since appellants^

only obligation was to make deliveries before Septem-

ber 10, 1952.

In thus insisting upon a condition not contemplated

by the contract, the respondent first breached the

agreement between the parties and excused the seller

from making further deliveries. Non-performance by

the seller is excused where the buyer insists upon con-

ditions not contemplated by the contract.

See 77 C.J.S. Goerlitz vs. American Linseed Co., 246

Pac. 240, 117 Okla. 299, 55 C.J.S. 475; Alwart Bros.

Coal Co. vs. Royal Colliery Co., 234 Fed. 20 ; Cochran

vs. Chetopa Mill, 88 Ark. 343, 114 S.W. 711; Park

Steel Co. vs. Staver Carriage Co., 220 111. 412; 77 N.E.

174 ; Edelstone vs. Schimmel, 233 Mass. 45, 123 N.E.

333. Ackerman vs. Astoria Veneer Mills, 11 N.Y.S.

528. Elizabeth City Milling Co. vs. Phillips, 182 N.C.
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2108 S.E. 317. Hauser vs. Atherton, 167 Pac. 1109, 98 i

Wash. 386.

The rule is well illustrated in Hauser vs. AthertoTij
,

167 Pac. 1109, 98 Wash. 386, where the identical ques-

tion was before the court. There under a contract for

the sale of wheat, the purchaser was entitled to a de-

duction of but 2.46% for smut, but demanded a de-

duction of 3%. In holding that he could not recover

damages for failure to deliver, the court said, (p.

389):

"We have not overlooked the fact that the re-

spondent testified that he would not have acceded
to a deduction of more than one pound per bushel,

but before appellant could prevail it was necessary i

that he offer to perform the contract according to

its terms and show that the respondent had re-

'

fused to so perform. In other words, before thei

appellant could put the respondent in default, the (

latter had a right to an opportunity to refuse tO(

perform with an offered deduction on the part of ]

the appellant of two and forty-six hundredths cents j

per bushel."

In 77 C.J.S. 74, that rule is summarized: -1

"Non-performance by the Seller is excused where
the buyer insists on conditions not contemplated
by the contract. * * *''

Here the respondent, the buyer, refused to accept;

delivery of the potatoes under the written crop mar-

keting agreement at current market prices and wrong-

fully applied the same upon the oral modification i

agreement, and insisted upon crediting appellant at

the contract price of $45.00 per ton. That this consti-

tuted a material breach in the contract is further dem-
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onstrated by the line of cases that hold that the refusal

of a buyer to accept delivery of an installment excused

the seller from delivering the remainder.

In 2 Williston on Sales, Section 467, Page 773, it is

said:

"In accordance v^ith the prevailing American
view, also, complete default in accepting one in-

stallment is held to excuse the seller from deliver-

ing the remainder."

See Hamilton vs. Thrall, 7 Neb. 210, v^here the court

said on page 218:

"On the part of the defendant in error it is con-

tended that the provision of this contract in regard
to the leasing of the furniture, and those in regard
to the purchase of the perishable goods by defend-
ant, and their repurchase by the trustee, are in-

dependent stipulations, each resting upon different

and independent considerations; and that, accord-
ing to this construction, by the terms of the leasing

of the furniture, the plaintiffs covenanted to fur-
nish the hotel with furniture to cost, with freight

added, the sum of twenty-five thousand dollars in

excess of the value of the perishable goods pur-
chased by defendant. We think that the construc-
tion contended for by the defendant cannot be
maintained, because it seems quite clear from an
examination of the instrument that the different

stipulations are so dependent on each other, that
neither one can be effective without the other. The
covenant to purchase perishable goods by the de-

fendant could not be enforced without the lease of

the furniture ; and the lease of the furniture could

not be enforced without the purchase of the perish-

able goods, for the enforcement of the one stipula-

tion depends upon compliance with the other.

"In Bank of Columbia vs. Hagner, 1 Peters, 465,
it is said that, 'Although many nice distinctions
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are to be found in the books upon the question
whether the covenants or promises of the respective
parties to the contract are to be considered inde-

pendent or dependent; yet it is evident the latter

construction as being obviously the most just;' and
even where several instruments are made at the

same time relating to the same subject matter, they
must be construed together as one transaction to

discover what was the true contract between the

parties. Makepeace vs. Harvard, 10 Pick. 298. Pen-
niman vs. Hartshorn, 13 Mass., 90.

See Makepeace vs. Harvard, 10 Pick. 298, where the

court said, page 301:

"The first point for the consideration of the

Court is, what was the nature of the contract be-

tween these parties.

"We agree with the original defendant's counsel,

that the several instruments made at one and the

same time, and having relation to the same sub-

ject matter, must be taken to be parts of one
transaction and construed together, for the pur-
pose of showing what was the true contract be-

tween the parties. For this purpose the memoran-
dum subjoined to the note, and also the separate
memorandum, signed by the plaintiff's attorney,

and making known an agreement of the parties

respectively, are all to be considered together."

Thus, respondent's failure to comply with the writ-

ten crop marketing agreement and pay the prevailing

market price constituted a repudiation of the market-

ing agreement and released the appellant from any

obligation to make further deliveries under said writ-

ten crop marketing agreement as originally executed

or as orally modified by the modification agreement

of May 28, 1952.

In support of the foregoing is the Annotation found
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in Edgar vs. Grocers' Wholesale Co., 38 A.L.R. 205,

298 Fed. 878, (8th Cir.) where the court states at

page 209

:

"By the great weight of authority the English
doctrine of anticipatory breach has been adopted
by American courts, but with some modifications.
The defendant's repudiation was absolute, so the
plaintiff had the right, in the situation as it then
existed, either to treat the notice as a breach and
bring suit promptly, or await the time of perform-
ance and bring its action thereafter. In either

event it was excused from the necessity of perform-
ing or being ready to perform. For an interesting

discussion of this question, see Williston on Con-
tracts, vol. 3, pp. 2345-2391 ; Roehm vs. Horst, 178
U.S. 1, 44 L. ed. 953, 20 Sup. Ct. Rep. 780; 13
C. J. 651 et seq; United Press Asso. vs. National
Newspaper Asso. (CCA. 8th) 150 CCA. 429,
237 Fed. 547."

Respondent, furthermore, should not be able to

maintain this action since respondent cannot show per-

formance of the agreements on his part.

In Williams vs. Wright, 68 Wash. 341, 123 Pac. 446,

an action was brought to recover damages for the al-

leged breach of written contract under which respond-

ents, who had obtained a contract from the City of

Tacoma for the construction of headworks and tunnel

for its hydroelectric power plant on the Nisqually river,

sublet the tunnel work to appellant. The breach plead-

ed was the wrongful termination of the contract by

respondents, and their refusal to permit appellant to

proceed with the work, the Court said (p. 342) :

"Among other of its material stipulations, it

provided that appellant might begin work upon
the approval and acceptance of a bond in the sum
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of $25,000.00 conditioned for the faithful perform-
ance of the work under the contract. A further
provision was that appellant should diligently pro-

ceed with the work, and that his progress should
average not less than eight feet per day at each
end of the tunnel; otherwise respondents might
declare a forfeiture of the contract.''

*'Conceding that he was working under the writ-

ten contract, he cannot escape the fact that he had
breached this contract in two particulars. He had
not given the bond, nor had he made the progress
expressly required. Having failed to fully comply
with his contract, he could not make it the basis

of a recovery. Having himself breached it, he could
no longer stand upon it and insist upon a strict

reading of its terms, unless these admitted breaches
were waived and excused."

In Power vs. Chadwick, 166 Wash. 398, 7 P. (2d)

24, the Court said (p. 409)

:

^'In order to maintain a suit upon a contract,

a party must first show that he himself has per-

formed the terms and conditions of the contract."

In Downs vs. Smith, 169 Wash. 203, 13 P. (2d)

440, the Court said (p. 206)

:

"It is true that one who seeks to enforce the

terms of a contract against another or to recover

damages for the breach of the contract by another
must show that there has been no breach on his

own part. This is on the theory that no one who
has himself breached a contract cannot thereafter

enforce the contract against the other party."

"It is a fundamental rule of contract law that

one party itself in substantial default, may not

hold the other party to his contract at common
law. Wicker vs. Bromfield, 34 Fed. 2d 377, 385."

In the case of Sheketoff vs. Prevedine, 133 Conn.
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389, 51 A. (2d) 922, 171 A.L.R. 1009, the Court stat-

ed (p. 1011 of A.L.R.)

:

"From what we have said it follows that the

receipt of the commission by the defendants was a
condition precedent to their liability under the

agreement. Restatement, 1 Contracts 250. See
Blakeslee vs. Board of Water Commr's. of City of

Hartford, 106 Conn. 642, 139 A. 106, 55 A.L.R.
1319.

"As a general rule, conditions which are either

expressed or implied in fact must be exactly ful-

filled or no liability can arise on the promise which
such conditions qualify. The reason for this is ob-

vious. The promisor can only be held liable accord-
ing to the terms of the promise which he makes.
* * * The condition is part of his promise qualifying

and limiting it, and his promise, as matter of plain

fact, is not broken until the condition has happened
or has been performed."

In Slaughter vs. Barnett, 114 Fla. 352, 154 So. 134,

102 A.L.R. at page 1080, the Court said:

"A mere assertion that the party will be unable,

or will refuse to perform his contract, is not suffi-

cient ; it must be a distinct and unequivocal absolute

refusal to perform the promise and must be treated

and acted upon as such by the party to whom the
promise was made; for if he afterwards continue
to urge or demand a compliance with the contract,

it is plain that he does not understand it to be at

an end.

"The better rule, and the one which we think
should obtain in this jurisdiction, is that a mere
statement by the vendor before the date fixed in

the contract for him to perform that he does not
intend to carry out his agreement does not give to

the vendee an immediate cause of action and entitle

him to bring an action at once as for a breach of
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the contract, unless the anticipatory breach is ac-

companied by some fact which shows a direct, un-
equivocal, and absolute purpose to breach the con-

tract amounting in substance to an actual breach."

It is clear from the foregoing that the respondent

by refusing to accept the deliveries of August 4, 1952,

upon the written crop marketing agreement, breached

the agreements between the parties. Clearly the ap-

pellant was entitled to deliver on August 4th^ at the

then current market price ; and by respondent's breach

in applying the deliveries of August 4th to the oral

agreement at $45.00 per ton contrary to the terms and

provisions of both the written agreement and the oral

agreement, appellant was excused from making any

further deliveries of potatoes to respondent.

It is extremely significant that respondent has taken

no exception to or cross appealed from the second para-

graph of finding fact No. 5, made by the trial court.

In this finding the trial court determined that the

appellant was entitled to the market price of $85.00

per ton for the deliveries of August 4, 1952. Thus the

court found (R. 51)

:

"On August 4, 1952, defendants delivered and
sold to plaintiff from the property covered by the

said Crop Growing and Marketing Agreement, and
under the terms of said Crop Growing and Mar-
keting Agreement, 1259 100-pound sacks of U. S.

No. 1 potatoes at $85.00 per ton, or at $4.25 per
100-pound sack, for a total amount of $5,350.75,

less $251.80 for sorting resulting in a net amount
due and owing defendants from plaintiff in the

sum of $5,098.95 on account thereof."

Thus, the trial court clearly recognized that the ap-
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pellant was entitled to and did direct that the deliv-

eries of August 4, 1952, be applied on the written crop

marketing agreement (Ex. A), at the current market

prices.

This, we submit, conclusively establishes the appel-

lant's contention that respondent breached first when

it insisted on July 31, 1952, that the August 4, 1952,

deliveries would have to be on the oral agreement at

contract prices ($45.00 per ton), and when it applied

those deliveries of August 4th, on the oral agreement

and credited appellant accordingly. This last is of

course conclusively established by the pre-trial order,

paragraph 13, which reads as follows (R. 25)

:

*'* * * On August 4, 1952, the defendants de-

livered to the plaintiff 1259 100-pound sacks of

U. S. No. 1 potatoes, and the plaintiff credited to

the defendants the sum of $2.25 per cwt., less a
sorting charge of $251.80, or a net credit of

$2,580.95, * * *."

And by the testimony of Howard Michaelis, respond-

ent's representative (R. 144)

:

"Q. (By Mr. Hawkins) : The U. S. No. 1 pota-
toes you paid $50.00 a ton for on August 4th, or
$45.00?

A. $45.00.

Q. $45.00 a ton for—

A. Those were Long Whites."

Thus, by crediting appellant at only $2.25 per cwt.

($45.00 per ton) for the August 4, 1952, deliveries,

respondent clearly broke the agreements, for as the

trial court recognized, respondent had no right to do
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so, for it was obliged to credit the then market price at

$85.00 per ton.

Thus, by on July 31, 1952, insisting that deliveries

on August 4, 1952, would have to be on the "oral con-

tract," although appellant had until September 10,

1952, to deliver under that agreement, and by apply-

ing the potatoes delivered on August 4, 1952, to the

oral agreement, contrary to appellants' direction, and

by crediting for the same at the "contract" price of

$45.00 per ton, and refusing to credit respondent for

the same at $85.00 per ton, the then market price, on

that date, August 4, 1952, the respondent so breached

the entire agreement between the parties, so as to ex-

cuse further performance by the appellant.

CONCLUSION

It is appellants' position that respondent's breaches

on and before August 4, 1952, excused further deliv-

eries to respondent thereafter. The judgment should

be reversed with directions to enter judgment for ap-

pellant for the market price of the potatoes delivered,

less advances, and less sorting and handling charges,

but without any deduction for damages, as shown by

Appendix A.

Respectfully submitted,

Kenneth C. Hawkins
Stephen E. Chaffee

Attorneys for Appellant
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APPENDIX "A"

Deliveries

Augustl, 1952(R.25)
1027 100-lb. sacks U. S.

No. 1 @ $80.00... $4108.00

206 100-lb. sacks U. S.

No. 2 @ $50.00... 515.00

$4623.00

Less sorting and handling 246.60 $ 4,376.40

August 4, 1952 (R.25,52)
1259 100-lb. sacks U. S.

No. 1 @ $85.00... $5350.75

135 100-lb. sacks U. S.

No. 2
135 100-lb. sacks combi-

nation 777.25

$6128.00

Less sorting and handling 315.20 $ 5,812.80

Total Credits $10,189.20

Less Advances (R.23) 5,792.40

Balance Due Appellant, plus
interest at 6% per annum
from August 4, 1952 $ 4,396.80




